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HUMAN RIGHTS COMMISSION April 23, 2009

wolf.house.gov

The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attomey General Holder:

My letter of March 13 indicated my concerns about bringing enemy combatants from the
detention facility at Naval Station Guantanamo Bay, Cuba, to the United States. I understand that
the president has given you the task of determining the release, transfer or prosecution of these
detainees. I noted your recent comments on how this is the most challenging aspect of your job as
attorney general and I respect the difficulty of your position. :

But as I have learned more about these detainees and received additional information from
terrorism experts, I remain extremely concerned that transferring these combatants to locations
near large civilian populations would place an overwhelming burden on the court system and
endanger public safety.

The detainees currently held at Guantanamo Bay are some of the most dangerous
individuals in the world who have openly dedicated their lives to killing Americans. Kahlid Sheik
Mohammed was the architect of the 9/11 attacks and took pleasure in beheading Wall Street
Journal reporter Daniel Pearl. Ramzi Binalshibh was identified as one of the planners of 9/11 and
was supposed to be one of the hijackers until he was denied entry into the United States. Walid bin
Attash is believed to be the mastermind behind the bombing of the U.S.S. Cole in Yemen in 2000.
These individuals are responsible for planning the deaths of thousands of Americans.

Guantanamo Bay also houses combatants who were detained after actively trying to kill
U.S. troops in Iraq and Afghanistan. From news reports I have read, it appears consideration is
being given to allow these detainees rights that go beyond protections offered U.S. military
personnel by the Uniform Code of Military Justice. Giving such rights to the men listed above
greatly concerns me.

Earlier trials of terrorists in the U.S. demonstrated the necessity for extraordinary security

resources that would be needed if some of those at Guantanamo are transferred here. Newsday and
the Buffalo News reported that during the 1995 trial in New York of Omar Abdel Rahman, the
mastermind of the 1993 World Trade Center bombing, terrorist confederates of El Sayyid Nosair,
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another World Trade Center bombing planner, were plotting to break him out of Attica State Prison
in New York. In the same case, court tapes show that conspirators provided each other assurance
that, in the event that some were captured, the others would work to free them. In addition, during
the 2000 trial of Mahmud Salim, one of the terrorists accused of the 1998 bombing of the U.S.
Embassy in Kenya, he stabbed New York prison guard Louis Pepe in the eye during an escape
attempt. Al Qaeda saw the rights given to its members to meet with counsel as an opportunity to
carry out a violent escape attempt. Mr. Salim was one of the original followers of Osama bin
Laden and the highest ranking al Qaeda member held in the U.S. at the time.

In addition to trying to escape from prison, al Qaeda members have communicated with
confederates while in prison. It is my understanding that El Sayyid Nosair was involved in plotting
the 1993 World Trade Center bombing while in custody in Attica State Prison. In addition, Osama
bin Laden has publicly credited Sheik Abdel Rahman with issuing the “fatwa™ that approved the
9/11 attacks while he was in federal prison, despite the high security confinement conditions
imposed on him. It also emerged later that, with the assistance of his lawyer, Rahman was
continuing to send instructional messages to the Islamic Group, his Egyptian terrorist organization.

In 2004, NBC News reported that, despite their incarceration in maximum security
conditions, convicted World Trade Center bombers were communicating by mail with terrorists in
Madrid, Spain. There would certainly be strong reasons to believe that detainees currently held at
Guantanamo Bay -- who are known to have rioted and grossly abused prison guards — would use
their access to counsel and investiga'_tors in order to convey messages to their allies.

It took federal prosecutors eight years in the 1990s to try 29 defendants charged with
terrorism-related crimes as a result of attacks on U.S. property and interests abroad. The detention
facility at Guantanamo Bay currently holds almost 10 times that number. If it took eight years to
prosecute 29 individuals, how long will it take to transfer and prosecute over 2007

How is the Justice Department responding to the fact that prosecutors, judges, and juries in
recent terrorism trials, and their families, have required government protection measures,
sometimes for many years, at great cost in manpower and to our security budget? Has the Justice
Department estimated the cost of providing enhanced personal security for trials yet to come?

1 am also concerned about the extra costs that will be incurred in preparing prisons and -
courthouses for possible trials. I understand that the courthouses in which prior terrorism cases
were litigated and the prisons where defendants were held had to be “hardened” to accommodate
terrorism prosecutions and the attendant threats they entail for participants and the public. Can you
provide me with what the cost was for these upgrades? Has the Justice Department considered
what the cost will be for upgrading facilities for detainees who may be transferred to the civilian

court system.
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I'am also concerned about the precedent that the standards set in Boumediene v. Bush the
Supreme Court case regarding al Qaeda operative Lakhdar Boumediene, which granted habeas
corpus rights to Guantanamo detainees, would set for future cases. In his dissent in this case,
Justice Antonin Scalia raised the issue that if enemy combatants currently housed at Guantanamo
Bay are given habeas corpus rights, the same rights would have to be given to any combatant
detained where the U.S. military conducts operations. Recently, Justice Scalia’s admonition has
proved prescient as a federal judge in Washington ruled that Boumediene s grant of habeas corpus
rights now extends to Afghanistan:

The process in deciding where the detainees will ultimately be housed and under what
means they will be tried should be transparent so the American people know who is making these
important decisions. I believe that the Justice Department should meet with those who lost loved
ones in the 9/11 attacks as well as the families of service members who have died in Iraq and
Afghanistan and ask for their perspective on the fate of these detainees, especially those who
played a lead role in carrying out the attacks.

If you are convinced these combatants must be transferred to the United States, I believe an
isolated part of the couritry away from population centers would be a better choice. As your
department continues to consider plans for these combatants, I ask that you please address these
issues as well as the questions I asked in my earlier letter. I also have these additional questions:

1. The trial of Zacharias Moussaoui in Alexandria, Virginia, lasted over four years due

primarily to the judge’s belief that the due process standards applicable in civilian trials

- required more disclosure than the Justice Department believed was required and safe to
provide. Tunderstand any appeal to the 4™ Circuit Court could take up to an additional year
per trial. Considering that a federal appeals court in New York just recently decided an
appeal in the embassy bombing case -- more than a decade after the attack and eight years
after the trial -- how long does your department envision civilian legal proceedings for
Guantanamo detainees taking? '

2. Khalid Sheikh Mohammed, Mohammed al Qatani and Ramzi Binalshibh have been linked
directly to the September 11, 2001, attacks and appear far more culpable than Zacharias
Moussaoui, Will the Justice Department seek the death penalty for detainees such as them?
If s0, does the Justice Department think seeking the death penalty would lengthen each
trial, and, if so, for how long?

3. Will the defense attorneys for these combatants be given access to classified evidence that
would inevitably lead to legal challenge and possible consideration by the Supreme Court,
adding more time to trials?

4. If terror suspects are brought into the civilian system for trial and they insist on
representing themselves, would the Justice Department allow them access to all discovery,
including classified national defense information?
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3.

10.

11.

12,

13.
14.

15.

16.

17.

18.

19.

Will defense attorneys be allowed discovery on all such evidence and be allowed to
challenge its admission in court? Would this require allowing defense attorneys to enter
combat zones to view evidence? ‘

Will U.S. service members who collected evidence on the battlefield be forced to leave
their duties in theater and return to the United States to give testimony in open court?

Will military personnel be required to have training on how to legally obtain evidence and
preserve the chain of command needed to make such evidence admissible in court?

Will every combatant be given full legal rights and will these rights also be given to
combatants detained in the future?

The system of military tribunals for these combatants was designed to av01d the difficulties

‘inherent in civilian trials. If the military is trusted to run a system of justice good enough

for members of our armed forces, why is it deemed insufficiently fair for these detainees
who have openly stated they are “terrorists to the bone?”

If these combatants are transferred to the U.S. Court for the Eastern District of Virginia,
how will the trials of other defendants in that court be affected?

If regular defense attorneys are not allowed to meet with clients at the jail facility in
Alexandria due to increased security associated with these combatants, is the Justice
Department concerned that those cases could be delayed to the point where those
defendants have grounds for appeal?

The Moussaoui trial took a heavy toll on the prosecution team and I would be concerned -
that extended trials for numerous combatants could overwhelm the legal staffs. Do you
have a plan for addressing how prosecution teams will work? '

Are you concerned about the safety of the legal staff and the jurors who are assigned to
these cases and have steps been taken to ensure their safety and the safety of their families?
Has the Justice Department considered establishing a separate court similar to the FISA
court where judges would be assigned these cases on a rotating basis?

Has the Justice Department considered consulting with military experts, U.S. Marshals and
other law enforcement officials before determining the safest place to house these
detainees? '

Have you consulted with the families of the victims of 9/11 as well as the families of the
service members killed in Iraq and Afghanistan as to how these detainees should be
prosecuted? If not, will you direct your staff to do so?

Will the Justice Department provide the Appropriations Committee with the costs for the
security measures necessitated by the terrorism cases of the 1990s and the Moussaoui case?
The Congress has received your FY 2009 supplemental request, seeking $47 million for
some ongoing DOJ activities. But the majority of the funding, $36.4 million, is for
activities related to the closure of the Guantanamo detention facility. Can you tell the
Appropriations Committee what exactly the department is doing related to Guantanamo,
and what you are proposing to do in the future with the requested supplemental funding?

I understand that you have created three task forces to implement the executive orders
regarding Guantaname Bay. How many individual detainee cases must be reviewed and

disposed of?
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20. Can you provide a list of possible outcomes from these task forces, such as transferring
detainees to their home countries or detaining them indefinitely without trial?

21. For any detainees released to third countries, what assurances are you seeking from those
governments in order to minimize the risks of recidivism?

22. You have stated that the issues related to closing Guantanamo Bay represent your biggest
challenge. If the task forces conclude that the risks associated with civilian trials in the
United States are too dangerous and costly, will you recommend to the president that the
closure of the detention facility be delayed?

23. Beyond the supplemental request, what other post-Guantanamo requirements will there be?

I realize that your department has numerous issues to address before Guantanamo Bay is closed
and all the combatants housed there moved. As the Justice Department continues to consider the
disposition of these combatants, I think it is important for Congress to play an active role. Asmy
" previous letter stated, I take Congress’s oversight role seriously and believe that Congress must be
consulted before any of these combatants are moved to the continental U.S.

Thank you for your service.

FRW:ccw



